FOSTER v. THE STATE 273 Ga. 555 (544 SE2d 153) (2001)

However, the exercise of that power through the enactment and enforcement of criminal laws is not without limitations. Criminal statutes are construed strictly against the State, they must be read according to the natural and obvious import of their language, and their operation should not be limited or extended by application of subtle and forced interpretations. State v. Johnson, 269 Ga. 370, 371 (1) (499 SE2d 56) (1998).

AKIN v. THE STATE. 249 Ga. App. 412 (548 SE2d 655) (2001)

“A criminal statute's unambiguous words may not be altered by judicial construction in order to extend punishment, however deserving of the punishment the person's conduct may seem.” Waldroup v. State, 198 Ga. 144, 145 (30 SE2d 896) (1944).

AKIN v. THE STATE. 249 Ga. App. 412 (548 SE2d 655) (2001)

“Criminal statutes must be strictly construed against the State, and we cannot resort to subtle and forced constructions to limit or to extend the operation of criminal statutes.” Fleming v. State, 271 Ga. 587, 590 (523 SE2d 315) (1999).

BARRACO v. THE STATE. 252 Ga. App. 25 (555 SE2d 244) (2001)

 "Judicial construction is necessary only when a statute is ambiguous; in fact, when the language of a statute is plain and unequivocal, judicial construction is not only unnecessary but forbidden.” Fleming v. State, 271 Ga. 587, 589 (523 SE2d 315) (1999).

AKIN v. THE STATE. 249 Ga. App. 412 (548 SE2d 655) (2001)

"The unambiguous words of a criminal statute are not to be altered by judicial construction so as to punish one not otherwise within its reach." State v. Luster, 204 Ga. App. 156, 158 (1) (a) (ii) (419 SE2d 32) (1992).

BAGBY v. THE STATE. 274 Ga. 222 (552 SE2d 807) (2001)

“It is firmly established that criminal statutes must be strictly construed against the State.” Bankston v. State, 258 Ga. 188 (367 SE2d 36) (1988).

ALEXIS v. THE STATE. 273 Ga. 423 (541 SE2d 636) (2001)

The felony offense of obstructing or hindering law enforcement officers is defined by O.C.G.A.  § 16-10-24 (b), which provides that "whoever knowingly and willfully resists, obstructs, or opposes any law enforcement officer . . . in the lawful discharge of his official duties by offering or doing violence to the person of such officer . . . is guilty of a felony.

ALEXIS v. THE STATE. 273 Ga. 423 (541 SE2d 636) (2001)

The jury interpreted his speech as just "nonsense," and not a threat, then the speech would not be censurable under O.C.G.A. § 16-10-24 as either a misdemeanor or a felony. This is because "to argue with, curse loudly at, or verbally interrupt a police officer while making the arrest of another does not constitute obstruction of a police officer.

ARNOLD v. THE STATE. 249 Ga. App. 156 (545 SE2d 312) (2001)

Finally, as a general rule all circumstances surrounding an arrest are generally admissible. See Peeples v. State, 234 Ga. App. 454, 457-458 (4) (507 SE2d 197) (1998).

BABB v. THE STATE. 252 Ga. App. 518 (556 SE2d 562) (2001)

The evidence here showed that Babb struck his sister once, leaving her face red and swollen. While that evidence may have been sufficient to support any one of the crimes charged, it is not sufficient to support more than one charge. Evidence of physical harm or contact is necessary to prove each of the crimes, and there was only one contact and one resulting harm. Accordingly, the three counts merge as a matter of fact, and the trial court erred in sentencing Babb on two counts. Therefore, we remand the case to the trial court for action consistent with this opinion. See generally Etchinson v. State, 245 Ga. App. 449, 451 (2) (538 SE2d 87) (2000).

AKIN v. THE STATE. 249 Ga. App. 412 (548 SE2d 655) (2001)

"When a defendant raises an affirmative defense and offers evidence in support thereof, the State has the burden of disproving that defense beyond a reasonable doubt." Bishop v. State, 271 Ga. 291 (2) (519 SE2d 206) (1999)
BACON v. THE STATE. 249 Ga. App. 347 (548 SE2d 78) (2001)

An "affirmative defense" is one in which a defendant admits the act but seeks to justify, excuse, or mitigate it. With an "affirmative defense," the focus no longer becomes the act, itself, since such is admitted. Instead, the State's burden becomes the introduction of evidence that disputes, i.e., "disproves," the defendant's alleged justification/excuse for the act. Brown v. State, 267 Ga. 350, 351 (1) (478 SE2d 129) (1996).  

"There is no acceptable reason why the state should have a second opportunity to convince a jury of facts necessary to secure a conviction of a crime. Indeed, one of the purposes of the Double Jeopardy Clause is to prevent the state from having such a second chance." Wallace v. Havener, 552 F2d 721, 724 (6th Cir. 1977).

O.C.G.A. § 16-5-42.  False imprisonment under color of legal process
When the arrest, confinement, or detention of a person by warrant, mandate, or process is manifestly illegal and shows malice and oppression, an officer issuing or knowingly and maliciously executing the same shall, upon conviction thereof, be removed from office and punished by imprisonment for not less than one nor more than ten years.

BLANSIT v. THE STATE. 248 Ga. App. 323 (546 SE2d 81) (2001)

"The term force . . . means acts of physical force, threats of death or physical bodily harm, or mental coercion, such as intimidation." Brewer v. State, 271 Ga. 605, 607 (523 SE2d 18) (1999).

BLANSIT v. THE STATE. 248 Ga. App. 323 (546 SE2d 81) (2001)

"Lack of resistance, induced by fear, is force." Gibbins, supra, 229 Ga. App. at 898 (1).

BOONE v. THE STATE. 250 Ga. App. 133 (549 SE2d 713) (2001)

The trial court did not err in refusing to allow Boone to act as co-counsel with his attorney during the hearing on his motion for new trial. Essentially, Boone argues that both he and his attorney should have been able to participate in the hearing on his motion for new trial. We disagree, since the right to such hybrid representation has been abolished in Georgia. Cargill v. State, 255 Ga. 616, 622 (3) (340 SE2d 891) (1986); Jones v. State, 171 Ga. App. 184, 185-186 (2) (319 SE2d 18) (1984).

BOONE v. THE STATE. 250 Ga. App. 133 (549 SE2d 713) (2001)

The trial court charged the jury that the defendants were presumed innocent. The trial court then charged as follows:

This presumption remains with the Defendants until it is overcome by the State with evidence which is sufficient to convince you beyond a reasonable doubt that the Defendants are guilty of the offense charged. No person shall be convicted of any crime unless until each element of the crime is proven beyond reasonable doubt. The burden of proof rests upon the State to prove every material allegation of the indictment and every essential element of the crime charged beyond a reasonable doubt. There is no burden of proof upon the Defendants whatever and the burden never shifts to the Defendants to prove their innocence. However, the State is not required to prove the guilt of accused beyond all doubt or to a mathematical certainty. A reasonable doubt means just what it says. It is a doubt of a fair-minded, impartial juror honestly seeking the truth. It is a doubt based upon common sense and reason. It does not mean a vague or arbitrary doubt, but is a doubt for which a reason can be given arising from a consideration of the evidence, a lack of evidence, a conflict in the evidence, or a combination of these things. If after giving consideration to all the facts and circumstances of the case, your minds are wavering, unsettled, or unsatisfied, then that is the doubt of the law and you should acquit the Defendants. But if that doubt does not exist in your minds as to the guilt of the accused, then you would be authorized to convict the Defendants. Proof beyond a reasonable doubt is proof that leaves you firmly convinced of the Defendants' guilt. There are very few things in the world that we know with absolute certainty, and in criminal cases the law does not require proof that overcomes every possible doubt. If based on your consideration of the evidence you are firmly convinced that the Defendants are guilty of the crimes charged, you must find them guilty. If on the other hand you think there is a real possibility that they are not guilty, you must give them the benefit of the doubt and find them not guilty. If the State fails to prove the Defendants' guilt beyond a reasonable doubt, as I just stated, it will be your duty to acquit the Defendants.

O.C.G.A. § 16-5-21 (a) provides that aggravated assault is committed when a person (1) assaults with intent to murder, rape, or rob; (2) assaults with a deadly weapon or with any instrument which, then used offensively against a person, is likely to or actually does cause serious injury; or (3) discharges a firearm from a motor vehicle toward a person.

O.C.G.A. § 40-6-395 (a) It shall be unlawful for any driver of a vehicle willfully to fail or refuse to bring his or her vehicle to a stop or otherwise to flee or attempt to elude a pursuing police vehicle or police officer when given a visual or an audible signal to bring the vehicle to a stop. The signal given by the police officer may be by hand, voice, emergency light, or siren. The officer giving such signal shall be in uniform prominently displaying his or her badge of office, and his or her vehicle shall be appropriately marked showing it to be an official police vehicle.

BRADLEY v. THE STATE. 252 Ga. App. 293 (556 SE2d 201) (2001)
"Because a crime is by definition a public wrong against the State, it is not usually an acceptable defense that the person wronged by a criminal has condoned the offense." Simpson v. State, 214 Ga. App. 587, 588 (2) (448 SE2d 370) (1994).

O.C.G.A. § 42-8-34.1 (b) At any revocation hearing, upon proof that the defendant has violated any provision of probation or suspension other than by commission of a new felony offense, the court shall consider the use of alternatives to include community service, intensive probation, diversion centers, probation detention centers, special alternative incarceration, or any other alternative to confinement deemed appropriate by the court or as provided by the state or county. In the event the court determines that the defendant does not meet the criteria for said alternatives, the court may revoke the balance of probation or not more than two years in confinement, whichever is less. (c) If the violation of probation or suspension alleged and proven by a preponderance of the evidence or the defendant's admission is the commission of a felony offense or the violation of a special condition imposed pursuant to this Code section, notwithstanding any other provision of law, the court may revoke no more than the lesser of the balance of probation or the maximum time of the sentence authorized to be imposed for the crime constituting the violation of the probation.

O.C.G.A. § 42-8-34.1 (a) For the purposes of this Code section, the term "special condition of probation or suspension of the sentence" means a condition of a probated or suspended sentence which:

(1) Is expressly imposed as part of the sentence in addition to general conditions of probation and court ordered fines and fees; and

(2) Is identified in writing in the sentence as a condition the violation of which authorizes the court to revoke the probation or suspension and require the defendant to serve up to the balance of the sentence in confinement.

(b) A court may not revoke any part of any probated or suspended sentence unless the defendant admits the violation as alleged or unless the evidence produced at the revocation hearing establishes by a preponderance of the evidence the violation or violations alleged.

(c) At any revocation hearing, upon proof that the defendant has violated any general provision of probation or suspension other than by commission of a new felony offense, the court shall consider the use of alternatives to include community service, intensive probation, diversion centers, probation detention centers, special alternative incarceration, or any other alternative to confinement deemed appropriate by the court or as provided by the state or county. In the event the court determines that the defendant does not meet the criteria for said alternatives, the court may revoke the balance of probation or not more than two years in confinement, whichever is less.

(d) If the violation of probation or suspension alleged and proven by a preponderance of the evidence or the defendant's admission is the commission of a felony offense, the court may revoke no more than the lesser of the balance of probation or the maximum time of the sentence authorized to be imposed for the crime constituting the violation of the probation.

(e) If the violation of probation or suspension alleged and proven by a preponderance of the evidence or the defendant's admission is the violation of a special condition of probation or suspension of the sentence, the court may revoke the probation or suspension of the sentence and require the defendant to serve the balance or portion of the balance of the original sentence in confinement.

(f) The payment of restitution or reparation, costs, or fines ordered by the court may be payable in one lump sum or in periodic payments, as determined by the court after consideration of all the facts and circumstances of the case and of the defendant's ability to pay. Such payments shall, in the discretion of the sentencing judge, be made either to the clerk of the sentencing court or, if the sentencing court is a probate court, state court, or superior court, to the probation office serving said court.

(g) In no event shall an offender be supervised on probation for more than a total of two years for any one offense or series of offenses arising out of the same transaction, whether before or after confinement, except as provided by paragraph (2) of subsection (a) of Code Section 17-10-1.

BUSH v. THE STATE. 273 Ga. 861 (548 SE2d 302) (2001) Matters concerning subject matter jurisdiction are not waived for failure to raise them. Davis v. State, 197 Ga. App. 746 (2) (399 SE2d 554) (1990). O.C.G.A. § 17-9-4 "The judgment of a court having no jurisdiction of the person or subject matter, or void for any other cause, is a mere nullity and may be so held in any court when it becomes material to the interest of the parties to consider it."

BUSH v. THE STATE. 273 Ga. 861 (548 SE2d 302) (2001)

'When a trial court enters a judgment where it does not have jurisdiction, such judgment is a mere nullity; but an appeal from such an illegal judgment will not be dismissed but instead, the void judgment will be reversed. " Weatherbed v. State, 271 Ga. 736, 738 (524 SE2d 452) (1999).

HARRIS v. THE STATE. 236 Ga. 242 (223 SE2d 643) (1976)

The existence of a conspiracy may be shown by circumstantial evidence. McLeroy v. State, 125 Ga. 240 (2) (54 SE 125) (1906)

BALDWIN v. THE STATE. PARKER v. THE STATE (two cases). 153 Ga. App. 35 (264 SE2d  528) (1980) 

The rule as to the sufficiency of circumstantial evidence to support a conviction is that the evidence exclude every reasonable hypothesis except the guilt of the accused, not that it removes every possibility of his innocence. McConnell v. State, 235 Ga. 366 (220 SE2d 5); Jerdine v. State, 137 Ga. App. 811, 812 (224 SE2d 803).

GRANT v. THE STATE. 195 Ga. App. 463 (393 SE2d 737) (1990)

It is a general rule that " 'if there is any doubt as to the effect of a criminal sentence the defendant will be given the benefit of such doubt. An accused is entitled to rely on the provisions set forth in the sentencing document if he is not informed to the contrary when the sentence is imposed.' " Parker v. State, 188 Ga. App. 738, 739 (374 SE2d 230).

GRANT v. THE STATE. 195 Ga. App. 463 (393 SE2d 737) (1990)

The written sentence controls over the trial court's oral pronouncements regarding sentencing." Davis v. State, 172 Ga. App. 787, 791 (324 SE2d 767).

HUMPHREY v. THE STATE. 252 Ga. 525 (314 SE2d 436) (1984)

On motion for a new trial based on newly discovered evidence, it is incumbent that the movant satisfy the court (1) that the evidence has come to his knowledge since the trial; (2) that it was not owing to the want of due diligence that he did not acquire it sooner; (3) that it is so material that it would probably produce a different verdict; (4) that it is not cumulative only; (5) that the affidavit of the witness is attached to the motion or its absence accounted for; and (6) that the new evidence does not operate solely to impeach the credibility of a witness. All six requirements must be satisfied before a new trial will be granted. Failure to show one requirement is sufficient to deny a motion for new trial. Timberlake v. State, 246 Ga. 488, 491 (271 SE2d 792) (1980); Offutt v. State, 238 Ga. 454, 455 (233 SE2d 191) (1977).

HICKS v. THE STATE. 232 Ga. 393 (207 SE2d 30) (1974)

We have long observed that there is no Georgia statute or rule of practice which allows discovery in criminal cases. See Pass v. State, 227 Ga. 730 (12) (182 SE2d 779) (1971).

RIDLEY v. THE STATE. 236 Ga. 147 (223 SE2d 131) (1976) 

Motion for new trial on the grounds that the verdict is (a) contrary to the evidence and without evidence to support it, (b) decidedly and strongly against the weight of the evidence, and (c) contrary to the law and principles of justice and equity. These are known as the "general grounds" of a motion for a new trial.

Because of the large number of cases reaching this court in which it is urged and strenuously argued that "the verdict is decidedly and strongly against the weight of the evidence" (ground b above), we feel compelled to reiterate that this ground of the general grounds is addressed to the trial court alone, not an appellate court. If the trial judge overrules the general grounds, appellate courts consider only the sufficiency of the evidence (grounds a and c), not the weight of the evidence. The weight of the evidence was considered by the jury at the trial and by the trial judge in ruling upon the general grounds. Strong v. State, 232 Ga. 294, 298 (206 SE2d 461) (1974); Ingram v. State, 204 Ga. 164, 184 (48 SE2d 891) (1948); Seaboard A. L. R. Co. v. Benton, 43 Ga. App. 495, 505 (159 SE 717) (1931).

THE STATE v. ESTEVEZ. 232 Ga. 316 (206 SE2d 475) (1974)

Double Jeopardy Spelled Out In Exact Detail. 

MOSES v. THE STATE. 245 Ga. 180 (263 SE2d 916) (1980)

We have held that in order for delusional compulsion to arise there "must be evidence that the defendant was laboring under a delusion, that the act itself was connected with the delusion and furthermore that the delusion would, if true, justify the act." Graham v. State, 236 Ga. 378, 379 (223 SE2d 803) (1976); Brown v. State, 228 Ga. 215, 217 (184 SE2d 655) (1971).

BETHAY et al. v. THE STATE. 235 Ga. 371 (219 SE2d 743) (1975)

It has now been clearly ruled that since the enactment of Ga. L. 1971, p. 460, Code Ann. 27-1802, providing for directed verdicts in criminal cases, it constitutes reversible error for the trial court to refuse to direct a verdict of acquittal where there is absolutely no conflict in the evidence and the verdict of acquittal is demanded as a matter of law. Merino v. State, 230 Ga. 604, 605 (198 SE2d 311) (1973).

JARRELL v. THE STATE. 234 Ga. 410 (216 SE2d 258) (1975)

Decided in 1963 by a divided court, Brady v. Maryland, supra, held that suppression by the prosecution of evidence favorable to an accused upon request violates due process where the evidence is material either to guilt or to punishment (373 U. S. p. 87).

JARRELL v. THE STATE. 234 Ga. 410 (216 SE2d 258) (1975)

Throughout the decade following the Brady decision, this court pointed out that there is no statute or rule of procedure in force in Georgia governing pre-trial discovery in criminal cases. Blevins v. State, 220 Ga. 720 (2) (141 SE2d 426); Henderson v. State, 227 Ga. 68 (2) (179 SE2d 76); and Hicks v. State, 232 Ga. 393, 395 (207 SE2d 30)

FELKER v. THE STATE. 252 Ga. 351 (314 SE2d 621) (1984)

It is not necessary that items seized under the "plain view" doctrine be contraband. Ibid; Texas v. Brown, ---- U. S. ---- (103 SC 1535, 1542, 75 LE2d 502) (1983). Nor are items immune from seizure simply because they might be characterized as "private papers." Mooney v. State, 243 Ga. 373 (254 SE2d 337) (1979).

MOMON v. THE STATE. 249 Ga. 865 (294 SE2d 482) (1982)

Thus, it appears that Code 38-302 also had Greenleaf as its origin. In addition, it appears that Code 38-302 should be understood not as an exception to the rule against hearsay but as an explanation of what is not hearsay. Green, Ga. Law of Evidence, 288 (1957).

To prevent an overly broad interpretation of Code 38-302, we adopt the following: When, in a legal investigation, the conduct and motives of the actor are matters concerning which the truth must be found (i.e., are relevant to the issues on trial), then information, conversations, letters and replies, and similar evidence known to the actor are admissible to explain the actor's conduct. Green, Ga. Law of Evidence, 300 (1957); Brewer v. Henson, 96 Ga. App. 501, 502 (100 SE2d 661) (1957). But where the conduct and motives of the actor are not matters concerning which the truth must be found (i.e., are irrelevant to the issues on trial) then the information, etc., on which he or she acted shall not be admissible under Code 38-302.

CASTELL v. THE STATE. 250 Ga. 776 (301 SE2d 234) (1983)

We hold that the terms "agent" and "employee," as used in O.C.G.A. § 17-10-30 (b) (6) should be given their common, everyday meanings: An employee is one who is hired by another and an agent is one who acts for another.

CARGILL v. THE STATE. 255 Ga. 616 (340 SE2d 891) (1986)

Under the Sixth Amendment, it has been held that the assertion of the right to be represented by counsel constitutes a waiver of the Sixth Amendment right of self-representation. Burney v. State, 244 Ga. 33, 35 (2) (257 SE2d 543) (1979). Thus, the Sixth Amendment right does not afford the defendant the hybrid right to simultaneously represent himself and be represented by counsel. McKaskle v. Wiggins, 465 U. S. 168 (104 SC 944, 79 LE2d 122, 136) (1984).

"Art. I, Sec. I, Par. IX of the Constitution of Georgia, 1976 . . . , provided that no person could be deprived of the right to defend himself, in person, by attorney, or both . . . [However,] Art. I, Sec. I, Par. IX, Constitution of Georgia, 1976, has been superseded by Art. I, Sec. I, Par. XII, Constitution of Georgia, 1983, and a person no longer has the right to represent himself and also be represented by an attorney, i.e., the right to act as co-counsel." Jones v. State, 171 Ga. App. 184, 185, 186 (2) (319 SE2d 18) (1984).

PATTERSON v. THE STATE. 233 Ga. 724 (213 SE2d 612) (1975)

Every fact or circumstance serving to elucidate or throw light upon the issue being tried, constitutes proper evidence in the case." Georgia Savings Bank &c. Co. v. Marshall, 207 Ga. 314 (1) (61 SE2d 469).

THE STATE v. STEPHENS et al. 252 Ga. 181 (311 SE2d 823) (1984)

Probable cause means . . . reasonable grounds, and is that apparent state of facts which seems to exist after reasonable and proper inquiry." Johnson v. State, 111 Ga. App. 298, 303 (141 SE2d 574) (1965), citing Coleman v. Allen, 79 Ga. 637 (5 SE 204) (1887).

THE STATE v. STEPHENS et al. 252 Ga. 181 (311 SE2d 823) (1984)

an affidavit must provide the magistrate with a substantial basis for determining the existence of probable cause,' and 'wholly conclusory statement(s)' will not suffice. 51 USLW at 4716. The affidavit must contain sufficient facts to enable the magistrate to make an independent determination of probable cause based upon those facts and 'reasonable inferences' drawn from them. Id. 'Sufficient information must be presented to the magistrate to allow that official to determine probable cause; his action cannot be a mere ratification of the bare conclusions of others.

THE STATE v. STEPHENS et al. 252 Ga. 181 (311 SE2d 823) (1984)
What is required for issuance of a search warrant is solid probable cause -- that is, the justifiable belief that a crime is being or has been committed, Brinegar v. United States, 338 U. S. 160, 175-76 (69 SC 1302, 93 LE 1879) (1949) -- not suspicion, speculation, innuendo, guilt by association, or the conclusory assertions of three unnamed, unknown informants not found to be reliable and whose tips were never verified.

GREGG v. THE STATE. 233 Ga. 117 (210 SE2d 659) (1974)

A crime is an included crime and multiple punishment therefore is barred if it is the same as a matter of fact or as a matter of law as specified in the Criminal Code." State v. Estevez, 232 Ga. 316, 319 (206 SE2d 475).

Nevertheless, to the extent the State relied on circumstantial evidence, the evidence was sufficient to exclude every reasonable hypothesis save that of Caldwell's guilt. O.C.G.A. § 24-4-6. The evidence both direct and circumstantial was sufficient to allow a reasonable trier of fact to find Caldwell guilty of the offenses for which he was convicted beyond a reasonable doubt. Jackson v. Virginia, 443 U. S. 307 (99 SC 2781, 61 LE2d 560) (1979).

CALDWELL v. THE STATE. 249 Ga. App. 885 (549 SE2d 449) (2001)

Only words or actions that the police should have known were likely to elicit an incriminating response constitute interrogation. Shields v. State, 269 Ga. 177, 179 (496 SE2d 719) (1998); Walton v. State, 267 Ga. 713, 717-718 (482 SE2d 330) (1997); compare Allen v. State, 259 Ga. 63, 67 (377 SE2d 150) (1989).

CALDWELL v. THE STATE. 249 Ga. App. 885 (549 SE2d 449) (2001)

Caldwell's claim that the indictment against him was defective as to form was also waived because he failed to file a written pretrial objection raising this claim. Selley v. State, 237 Ga. App. 47, 50-51 (514 SE2d 706) (1999).

CANNON v. THE STATE. 250 Ga. App. 777 (552 SE2d 922) (2001)

Cannon preserved this issue by raising it in his amended motion for new trial. Williams v. State, 233 Ga. App. 217, 220-221 (4) (504 SE2d 53) (1998) (merger issue may be preserved by objection to the sentences imposed at the time of sentencing, by motion for new trial, or by motion in arrest of judgment).

CANNON v. THE STATE. 250 Ga. App. 777 (552 SE2d 922) (2001)

Cannon overcame the victim's resistance or induced her not to resist, that is, attacking the victim alone in a house where no one could come to her aid, tying her hands, blindfolding her, physically overpowering her, and putting her in fear of bodily harm. See Roberts v. State, 242 Ga. App. 621, 626-627 (4) (530 SE2d 535) (2000) (force by intimidation); Seagraves v. State, 191 Ga. App. 207, 208-209 (1) (381 SE2d 523) (1989) (force shown by tying hands, blindfolding, and putting victim in fear of injury).

CARMICHAEL v. THE STATE. 251 Ga. App. 611 (554 SE2d 802) (2001)

It is always the responsibility of defense counsel to object to any testimony that he believes is improper at that time, and the better practice is to renew that objection at the conclusion of the trial to preserve the issue on appeal. No objection was made when Strawn testified about the prior incidents at the school. A party is required to object to evidence at the time it is offered, and Carmichael has waived this issue on appeal. Bridgers v. State, 183 Ga. App. 98, 99 (1) (357 SE2d 894) (1987).

CARTER v. THE STATE. 248 Ga. App. 139 (546 SE2d 5) (2001)

As long as there is some competent evidence, even though contradicted, to support each fact necessary to make out the State's case, the jury's verdict will be upheld. Jackson v. State, 236 Ga. App. 260, 261 (511 SE2d 615) (1999).

CARTER v. THE STATE. 248 Ga. App. 139 (546 SE2d 5) (2001)

A simple assault is defined as an act which places another in reasonable apprehension of immediately receiving a violent injury. O.C.G.A. § 16-5-20 (a) (2). An assault becomes aggravated in certain ways, including when it is perpetrated by use of a deadly weapon. O.C.G.A. § 16-5-21 (a) (2). So, if the victim is in reasonable apprehension of an immediate violent injury from a weapon, an aggravated assault has occurred. Dunagan v. State, 269 Ga. 590, 593 (2) (b) (502 SE2d 726) (1998). Because reasonable apprehension of injury is not the same as simple fear, the testimony that the victim was not afraid of the defendant does not preclude conviction. Hicks v. State, 211 Ga. App. 370, 373 (1) (439 SE2d 56) (1993).

CARTHON v. THE STATE. 248 Ga. App. 738 (548 SE2d 649) (2001)

The test for determining whether a person is under arrest at a traffic stop is whether a "reasonable person in the suspect's position would have thought [his] detention would not be temporary" Lyons v. State, 244 Ga. App. 658, 663 (2) (535 SE2d 841) (2000); Seith, supra, 225 Ga. App. at 685.  Traffic stops are analogous to investigative stops under Terry v. Ohio; 392 U. S. 1 (88 SC 1865, 20 LE2d 889) (1968).  The power of the police to detain does not last beyond the period necessary for investigation. Berkemer v. McCarty, 468 U. S. 420, 439 (104 SC 3138, 82 LE2d 317) (1984) (traffic stops analogous to Terry stops); Smith v. State, 216 Ga. App. 453, 454 (2) (454 SE2d 635) (1995) (limits of Terry stops).  When the suspect's freedom of movement continues to be curtailed after the general on-the-scene investigation has concluded, the suspect is under arrest. Cf. Hughes v. State, 259 Ga. 227, 228 (1) (378 SE2d 853) (1989); Montero v. State, 245 Ga. App. 181, 184 (537 SE2d 429) (2000).

When the text uses "shall" or "shall not," it is intended to impose binding obligations.

COBURN v. THE STATE 252 Ga. App. 315 (555 SE2d 750) (2001)

And the involuntary absence of a criminal defendant during any portion of his trial may never be considered harmless error. Goodroe v. State, 224 Ga. App. 378, 381 (1) (480 SE2d 378) (1997). 

COCKRELL v. THE STATE 248 Ga. App. 359 (545 SE2d 600) (2001)

On appeal from a criminal conviction the evidence must be viewed in the light most favorable to support the verdict, and [Cockrell] no longer enjoys a presumption of innocence; moreover, an appellate court determines evidence sufficiency and does not weigh the evidence or determine witness credibility Lester v. State, 226 Ga. App. 373, 376 (2) (487 SE2d 25) (1997). Jackson v. Virginia, 443 U. S. 307 (99 SC 2781, 61 LE2d 560) (1979).

COCKRELL v. THE STATE 248 Ga. App. 359 (545 SE2d 600) (2001)

The essential elements of armed robbery are the intentional taking of the personal property belonging to another person from that person by use of an offensive weapon. O.C.G.A. § 16-8-41 (a).

COCKRELL v. THE STATE 248 Ga. App. 359 (545 SE2d 600) (2001)

The essential elements of aggravated assault are attempting to commit a violent injury or committing an act which places another in reasonable apprehension of immediately receiving a violent injury with intent to murder, rape, or rob. O.C.G.A. § 16-5-20; 16-5-21.

COOK v. THE STATE 252 Ga. App. 86 (555 SE2d 759) (2001)

Where a case contains some evidence, no matter how slight, that shows that the defendant committed a lesser offense, then the court should charge the jury on that offense. Smith v. State, 244 Ga. App. 667 (1) (536 SE2d 561) (2000).

COPELAND v. THE STATE 248 Ga. App. 346 (546 SE2d 351) (2001)

Alleged error, to be reversible, must be harmful. Wakily v. State, 225 Ga. App. 56, 61 (10) (483 SE2d 313) (1997).

COTTEN v. THE STATE 251 Ga. App. 628 (555 SE2d 15) (2001)

In a criminal case, the trial court retains the inherent power to modify, suspend, or vacate a judgment until the end of the term in which the judgment was rendered. Sledge v. State, 245 Ga. App. 488 (537 SE2d 753) (2000); Pledger v. State, 193 Ga. App. 588, 589 (2) (a) (388 SE2d 425) (1989). As our Supreme Court recently explained: Courts of record retain full control over orders and judgments during the term at which they were made, and, in the exercise of a sound discretion, may revise or vacate them. Such discretion will not be controlled unless manifestly abused. During the term of court at which a judgment is rendered the court has power, on its own motion, to vacate the same for irregularity, or because it was improvidently or inadvertently entered. The plenary control of the court over orders and judgments during the term at which they were rendered extends to all orders and judgments save those which are founded upon verdicts. 2 The power of the court, during the term, is described as plenary, to be used for the purpose of promoting justice, but the court's discretion, although broad, is not unbounded and should be exercised only upon sufficient cause shown. Hence, we have recognized that this inherent power should not be used unless some meritorious reason is given therefore. However, the right to determine what is a meritorious reason is also addressed to the sound discretion of the judge, and this court will not reverse his or her decision unless such discretion is manifestly abused. Buice v. State, 272 Ga. 323, 324-325 (528 SE2d 788) (2000).

COUCH v. THE STATE 248 Ga. App. 238 (545 SE2d 685) (2001)

A presumption arises when a defendant is sentenced within the statutory limits set by the legislature that such sentence does not violate the Eighth Amendment's guarantee against cruel and unusual punishment. Such presumption remains until a defendant sets forth a factual predicate showing that such legislatively authorized punishment was so overly severe or excessive in proportion to the offense as to shock the conscience. Burgos v. State, 233 Ga. App. 897, 902, n. 2 (505 SE2d 543) (1998).

CRENSHAW v. THE STATE 248 Ga. App. 505 (546 SE2d 890) (2001)

Where law enforcement officers stop a car, the stop must be justified by some objective manifestation that the person either is or is about to be engaged in criminal activity.  Johnson v. State, 230 Ga. App. 535, 537 (1) (496 SE2d 755) (1998).  Although the suspicion does not need to rise to the level of probable cause, it "must be more than mere caprice or a hunch or an inclination. A founded suspicion is all that is necessary, some basis from which the court can determine that the detention was not arbitrary or harassing.

CRENSHAW v. THE STATE 248 Ga. App. 505 (546 SE2d 890) (2001)

The State contends that Crenshaw waived this argument by failing to object at trial. However, Crenshaw filed a motion in limine to exclude the evidence, and when such motion has been filed, a defendant does not need to renew his objection at trial to preserve the issue on appeal. See Reno v. Reno, 249 Ga. 855 (1) (295 SE2d 94) (1982); see also Chastain v. State, 239 Ga. App. 602, 605 (2) (521 SE2d 657) (1999). 

DAVIS v. THE STATE 249 Ga. App. 579 (548 SE2d 678) (2001)

A person is a party to a crime if he "intentionally aids or abets in the commission of the crime; or . . . intentionally advises, encourages, hires, counsels, or procures another to commit the crime." O.C.G.A. § 16-2-20 (b) (3), (4). See also Anderson v. State, 237 Ga. App. 595, 596 (2) (516 SE2d 315) (1999).

O.C.G.A. § 16-4-1, "a person commits the offense of criminal attempt when, with intent to commit a specific crime, he performs any act which constitutes a substantial step toward the commission of that crime."

DAVIS v. THE STATE 249 Ga. App. 579 (548 SE2d 678) (2001)

"Mistake of fact is a defense to a crime to the extent that the ignorance of some fact negates the existence of the mental state required to establish a material element of the crime." Randall v. State, 234 Ga. App. 704, 705 (1) (507 SE2d 511) (1998). Pursuant to O.C.G.A. § 16-3-5, a mistake of fact is "a misapprehension of fact which, if true, would have justified the act or omission.

DUDLEY v. THE STATE 273 Ga. 466 (542 SE2d 99) (2001)

Judicial construction is inappropriate when the language of a statute is plain and unequivocal. Fleming v. State, 271 Ga. 587, 589 (523 SE2d 315) (1999).

DUDLEY v. THE STATE 273 Ga. 466 (542 SE2d 99) (2001)

It is presumed that statutes are enacted by the General Assembly with full knowledge of the existing condition of the law and with reference to it. Peachtree-Cain Co. v. McBee, 254 Ga. 91, 93 (327 SE2d 188) (1985).

"To warrant a conviction on circumstantial evidence, the proved facts shall . . . exclude every other reasonable hypothesis save that of the guilt of the accused." O.C.G.A. § 24-4-6.
ESHENA v. THE STATE 251 Ga. App. 795 (554 SE2d 814) (2001).

As a general rule, a "trial court's authority to vacate or modify a judgment ends with the expiration of the term of court in which the judgment was entered." McBee v. State, 239 Ga. App. 314 (521 SE2d 209) (1999). "However, an exception exists where a sentence is void, i.e., where the court has imposed punishment which the law does not allow."

ESHENA v. THE STATE 251 Ga. App. 795 (554 SE2d 814) (2001).

An ex post facto law is one that was passed after a crime, which retrospectively alters the legal consequences of the act. See Black's Law Dictionary (4th ed. 1968), p. 662. Such ex post facto laws are constitutionally prohibited. See Ga. Const. of 1983, Art. I, Sec. I, Par. X. However, "when the newly promulgated 'law' is a judicial decision, then retroactive application is favored." Ellis v. State, 272 Ga. 763, 765 (1) (534 SE2d 414) (2000). 

On appeal from a criminal conviction, the evidence must be construed in the light most favorable to the jury's verdict, and the defendant no longer enjoys the presumption of innocence. An appellate court does not weigh the evidence or judge the credibility of the witnesses but only determines whether the evidence is sufficient under the standard of Jackson v. Virginia. Conflicts in the testimony of the witnesses, including the State's witnesses, are a matter of credibility for the jury to resolve. So long as there is some competent evidence, even though contradicted, to support each element of the State's case, the jury's verdict will be upheld. Viewed in a light most favorable to the verdict, the evidence shows….

ETHERIDGE v. THE STATE 249 Ga. App. 111 (547 SE2d 744) (2001)

"The testimony of a single witness is generally sufficient to establish a fact." O.C.G.A. § 24-4-8.
FARIST v. THE STATE 249 Ga. App. 320 (547 SE2d 618) (2001)

"One who has entered a plea of guilty cannot move for a new trial, as there was no trial." Downs v. State, 270 Ga. 310 (509 SE2d 40) (1998).

FARIST v. THE STATE 249 Ga. App. 320 (547 SE2d 618) (2001)

"A knowing and voluntary plea of guilty acts as a waiver of all defenses, known or unknown." Sample v. State, 232 Ga. App. 690, 693 (2) (503 SE2d 576) (1998)

FOSTER v. THE STATE 273 Ga. 555 (544 SE2d 153) (2001)

With regard to a vagueness challenge, there is a "greater tolerance of enactments with civil rather than criminal penalties because the consequences of imprecision are qualitatively less severe." Thelen v. State, 272 Ga. 81, 82 (526 SE2d 60) (2000).

FORTSON v. THE STATE 247 Ga. App. 533 (544 SE2d 719) (2001)

Both federal law and state law are involved in determining the validity of a warrantless arrest. Under federal law, the test is whether the arrest meets the requirements of the U. S. Constitution. An arrest is constitutionally valid if, at the moment the arrest was made, the facts and circumstances within the arresting officers' knowledge based upon reasonably trustworthy information were sufficient to allow a prudent man to believe the suspect had committed, or was committing, a crime. Callaway v. State, 257 Ga. 12, 13-14 (2) (354 SE2d 118) (1987); Puckett v. State, 239 Ga. App. 582, 586 (2) (a) (521 SE2d 634) (1999). If an arrest fails to meet this standard, evidence obtained in connection with it is subject to the exclusionary rule.

Under state law, O.C.G.A. § 17-5-30 creates an exclusionary rule as well. O.C.G.A. § 17-4-20 (a) provides that a warrantless arrest is permissible in certain situations, such as when the offense is committed in the presence of the arresting officer or within his immediate knowledge; when the offender is trying to escape; or when a "failure of justice" is likely to occur if the officer delays the arrest until a warrant is issued. The Supreme Court of Georgia has held that if an officer acquires probable cause to arrest an accused outside his home, a failure of justice is likely to occur as a matter of law if the officer delays the arrest until a warrant is obtained. Durden v. State, 250 Ga. 325, 327 (1) (297 SE2d 237) (1982). The state rule is therefore the functional equivalent of the federal rule.

FORTSON v. THE STATE 247 Ga. App. 533 (544 SE2d 719) (2001)

No dispute exists that the arrest of Fortson took place outside his home, at the edge of some woods. Contrary to Fortson's argument, therefore, the exigent circumstances requirement is not applicable here. See Puckett, supra at 586-587 (2) (b) (warrantless arrest with probable cause valid when defendant complied with officers' request to step outside his home). See also Mincey v. State, 251 Ga. 255, 261-262 (6) (a) (304 SE2d 882) (1983) (warrantless arrest with probable cause proper when defendant requested to exit his home and did so).

O.C.G.A. § 17-9-1 Where there is no conflict in the evidence and the evidence introduced with all reasonable deductions and inferences therefrom shall demand a verdict of acquittal or "not guilty" as to the entire offense or to some particular count or offense, the court may direct the verdict of acquittal to which the defendant is entitled under the evidence and may allow the trial to proceed only as to the counts or offenses remaining, if any.

FLOYD v. THE STATE 251 Ga. App. 346 (553 SE2d 658) (2001)

If the indictment sets out the offense as done in a particular way, the proof must show it so, or there will be a variance. . . . No averment in an indictment can be rejected as surplusage which is descriptive either of the offense or of the manner in which it was committed. All such averments must be proved as laid, or the failure to prove the same as laid will amount to a variance. Cantrell v. State, 162 Ga. App. 42, 43 (1) (290 SE2d 140) (1982).

"To permit the prosecution to prove that a crime was committed in a wholly different manner than that specifically alleged in the indictment would subject the accused to unfair surprise at trial and constitute a fatal variance under the standards enunciated in De Palma v. State." De Palma v. State, 225 Ga. 465, 469 (169 SE2d 801) (1969).

GARDNER v. THE STATE 273 Ga. 809 (546 SE2d 490) (2001)

It is the jury's role to resolve conflicts in the evidence and determine the credibility of witnesses. Metts v. State, 270 Ga. 481 (2) (511 SE2d 508) (1999).
GIRAUDY v. THE STATE 252 Ga. App. 219 (555 SE2d 874) (2001)

“The State has a constitutional obligation to preserve evidence that might be expected to play a significant role in the suspect's defense." State v. Blackwell, 245 Ga. App. 135, 137-138 (2) (b) (537 SE2d 457) (2000). Accordingly, "the prosecution may be penalized [if] it loses or destroys evidence that could potentially have been helpful to the defense . . . if the defense shows that the evidence was material and [that] the State acted in bad faith in failing to preserve it." Penny v. State, 248 Ga. App. 772, 774 (1) (547 SE2d 367) (2001).

GIRAUDY v. THE STATE 252 Ga. App. 219 (555 SE2d 874) (2001)

Matters not objected to at trial cannot be raised for the first time on appeal. Roberts v. State, 241 Ga. App. 259, 260 (2) (526 SE2d 597) (1999).
GORE v. THE STATE 251 Ga. App. 461 (554 SE2d 598) (2001)

"In order to raise on appeal an impropriety regarding the admissibility of evidence, the specific ground of objection must be made at the time the evidence is offered, and the failure to do so amounts to a waiver of that specific ground." Trotter v. State, 248 Ga. App. 156, 157-158 (2) (546 SE2d 286) (2001).

GOSNELL v. THE STATE 247 Ga. App. 508 (544 SE2d 477) (2001) 

This state does not follow a "cumulative error" rule of prejudice; any error of record must stand or fall on its own merits and is not aided or aggravated by the accumulative effect of other claims of error. See Forehand v. State, 267 Ga. 254, 256 (7) (477 SE2d 560) (1996); Polk v. State, 225 Ga. App. 257, 259 (1) (d) (483 SE2d 687) (1997).

